§930.2

State management program enforce-
able policies are considered.

(d) To interpret significant terms in
the Act and this part;

(e) To provide procedures to make
certain that all Federal agency and
State agency consistency decisions are
directly related to the enforceable poli-
cies of approved management pro-
grams;

(f) To provide procedures which the
Secretary, in cooperation with the Ex-
ecutive Office of the President, may
use to mediate serious disagreements
which arise between Federal and State
agencies during the administration of
approved management programs; and

(g) To provide procedures which per-
mit the Secretary to review federal 1i-
cense or permit activities, or federal
assistance activities, to determine
whether they are consistent with the
objectives or purposes of the Act, or
are necessary in the interest of na-
tional security.

§930.2 Public participation.

State management programs shall
provide an opportunity for public par-
ticipation in the State agency’s review
of a Federal agency’s consistency de-
termination or an applicant’s or per-
son’s consistency certification.

§930.3 Review of the implementation
of the federal consistency require-
ment.

As part of the responsibility to con-
duct a continuing review of approved
management programs, the Director of
the Office of Ocean and Coastal Re-
source Management (Director) shall re-
view the performance of each State’s
implementation of the federal consist-
ency requirement. The Director shall
evaluate instances where a State agen-
cy is believed to have either failed to
object to inconsistent federal actions,
or improperly objected to consistent
federal actions. This evaluation shall
be incorporated within the Director’s
general efforts to ascertain instances
where a State has not adhered to its
approved management program and
such lack of adherence is not justified.

§930.4 Conditional concurrences

(a) Federal agencies, applicants, per-
sons and applicant agencies should co-
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operate with State agencies to develop
conditions that, if agreed to during the
State agency’s consistency review pe-
riod and included in a Federal agency’s
final decision under subpart C or in a
Federal agency’s approval under sub-
parts D, E, F or I of this part, would
allow the State agency to concur with
the federal action. If instead a State
agency issues a conditional concur-
rence:

(1) The State agency shall include in
its concurrence letter the conditions
which must be satisfied, an explanation
of why the conditions are necessary to
ensure consistency with specific en-
forceable policies of the management
program, and an identification of the
specific enforceable policies. The State
agency’s concurrence letter shall also
inform the parties that if the require-
ments of paragraphs (a)(1) through (3)
of the section are not met, then all par-
ties shall treat the State agency’s con-
ditional concurrence letter as an objec-
tion pursuant to the applicable subpart
and notify, pursuant to §930.63(e), ap-
plicants, persons and applicant agen-
cies of the opportunity to appeal the
State agency’s objection to the Sec-
retary of Commerce within 30 days
after receipt of the State agency’s con-
ditional concurrence/objection or 30
days after receiving notice from the
Federal agency that the application
will not be approved as amended by the
State agency’s conditions; and

(2) The Federal agency (for subpart
C), applicant (for subparts D and I),
person (for subpart E) or applicant
agency (for subpart F) shall modify the
applicable plan, project proposal, or ap-
plication to the Federal agency pursu-
ant to the State agency’s conditions.
The Federal agency, applicant, person
or applicant agency shall immediately
notify the State agency if the State
agency’s conditions are not acceptable;
and

(3) The Federal agency (for subparts
D, E, F and I) shall approve the amend-
ed application (with the State agency’s
conditions). The Federal agency shall
immediately notify the State agency
and applicant or applicant agency if
the Federal agency will not approve
the application as amended by the
State agency’s conditions.
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